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After encountering stiff resistance from brokerage firms, the South Korean government has
suspended a proposed regulation setting a lower threshold for withholding tax on share sales by
foreigner investors. 

Korean securities firms protested the proposed regulation, which was announced January 8,
requiring them to withhold capital gains tax on sales by nonresident investors with stakes of 5
percent or more in Korean companies. The current threshold is 25 percent for foreign holdings.
The brokerage firms said it can be difficult to determine a foreign investor’s cost basis in a
stock, and that shares are frequently held by funds, making it nearly impossible to establish the
identity of the underlying owner.  

In a press statement, the Ministry of Strategy and Finance (MOSF) said February 6 that it will
review the proposal later this year after technical measures are put in place to address concerns
expressed by the securities firms. 

The government previously said the proposal, which had an effective date of July 1, would
affect only a limited number of foreigners because most investors live in jurisdictions that have
double tax agreements with South Korea stipulating that tax is payable only in the country of
residence.  

A spokesman for the Korea Financial Investment Association told Tax Analysts that his
organization was surprised by the announcement. “At this time, it is hard to predict whether the
government will try to handle this issue again, because there are no more detailed plans or
related materials from the MOSF,” he said. “Regarding the technical infrastructure, my
understanding is that a robust reporting system needs to be developed for securities companies
to comply with their obligations before the draft regulation is implemented.” 

Kyu Dong Kim of Yulchon LLC said it is very unusual for the government to completely drop a
proposal for a tax law revision once it has been officially announced. “However, over the last
three to four weeks, there have been significant efforts from the broker-dealers [and] fund
management industry to change the direction of the government proposal,” he
said. “Accordingly, it did not come as a surprise to the industry and tax practitioners.” 

Kim said the administration of President Moon Jae-in continues to maintain a policy of
increasing tax revenues and enhancing tax equity between Korean taxpayers and nonresidents.
“The government will take some time and try to discuss with the industry players how to set up
the appropriate infrastructure,” he said. “If the government has confidence about the feasibility
of setting up such infrastructure in a commercially acceptable manner, they may try to revisit the
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reduction of the exemption threshold.” 

A Korean lawyer specializing in capital markets and tax said the government was taken aback
by the resistance to the proposal. “Our conjecture is that they obviously needed to save face,”
said the lawyer, who asked not to be identified. “For them to say they were careless would be
very embarrassing. Accepting the press release at face value, they said they will revisit it, so
they might. But putting the infrastructure in place to implement it is next to impossible.” 

Kim said major foreign investors often use more than three or four broker-dealers, none of
which share the details of their trades with competitors. “Currently, there is virtually no record of
historic cost basis of the shares purchased by nonresidents, and thus each broker-dealer . . .
cannot determine the capital gains for the purpose of withholding tax,” he said. 

The current 25 percent domestic capital gains exemption was introduced 20 years ago, after the
Asian financial crisis, and some nonresidents still hold shares they purchased around that time,
Kim said. “As a result, setting up the appropriate tracking system [to] accurately determine the
cost basis of the shares is quite challenging,” he said. 

Kim added that if the government does revisit plans to implement a lower ownership threshold, it
should seriously consider grandfathering shares acquired prior to any revision to the law. 
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