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 ATTORNEY-CLIENT PRIVILEGE IN KOREA- 

PRECEDENT-SETTING KOREAN COURT JUDGMENTS 
  

Attorney-Client Privilege in Korea in General 

In the U.S., the attorney-client privilege is generally understood to mean a client’s 
privilege to refuse to disclose, or to prevent any other person from disclosing, the 
confidential communications between the client and the client’s attorney.  This 
privilege protects communications between the attorney and the client made for the 
purpose of furnishing or obtaining professional legal advice or assistance, mainly in the 
course of the discovery process.  

Presently, under Korean law, there are no express provisions that govern the concept 
of “privilege,” including the attorney-client privilege. Nevertheless, there are certain 
Korean statutes that protect the confidentiality of the communications between an 
attorney and his or her client by either requiring or permitting the attorneys to refuse 
testimony or production of evidence, although until very recently, there were  very few 
literatures or court precedents that directly addressed this issue.  We further note that 
while these statutes provide some protection for confidential attorney-client 
communications, such protection is not as strong as that given under the attorney-
client privilege under the common law system.  

In this alert, we provide an overview of the aforementioned protection under Korean law, 
and further discuss two recent court decisions that recognized the attorney-client privilege 
for the first time in Korea. For easier understanding, we use the term “privilege” herein as 
being mostly synonymous with the term under the common law system.  

 

Attorney-at-Law Act 

The Attorney-at-Law Act applies to attorneys and law firms duly licensed in Korea.  
Article 26 of this Act prohibits attorneys from disclosing confidential information 
obtained while carrying out their professional duties, unless the disclosure is otherwise 
required by law. In this regard, we note that the violation of Article 26 may be 
prosecuted only upon initiation of a complaint.1 Therefore, an attorney will not be 
prosecuted if the victim whose secret is disclosed does not file a complaint against the 
responsible attorney.  

                                            
1 Article 318 of the Criminal Act 
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Civil Litigation Procedure Act  

Privilege to Refuse to Testify as Witness 

Article 315 of the Civil Litigation Act (“CLA”) permits “attorneys 
…… and other persons who have responsibilities to keep 
information confidential under relevant laws and regulations” 
to refuse to testify as a witness with respect to a confidential 
matter relating to one’s profession.   However, such privilege 
does not apply when the witness has been relieved of his or 
her obligation to keep information confidential, for example, in 
the event the client grants permission to such attorney to 
disclose the information. 

Privilege to Refuse to Produce Evidence 

In Korea, there is no discovery process per se.  The litigants 
produce evidentiary documents that they deem necessary to 
prove their respective cases.  Accordingly, the litigating 
parties and any other holders of evidentiary documents may 
only be required to produce the evidential documents by a 
court order, if certain conditions are met.   

The current CLA has widened the scope of documents that 
are subject to such court orders, making it easier for the 
parties to seek such orders than under the previous CLA.  
An attorney may refuse to produce as evidence the written 
communications of his or her client citing Article 344 of the 
CLA, which permits persons, including attorneys, who 
maintain the privilege to refuse to testify under Article 315 of 
the CLA to refuse to produce documents which contain 
confidential information protected under such privilege. 

 

Criminal Litigation Procedure Act 

Privilege to Refuse to Testify as Witness 

Article 149 of the Criminal Procedure Act (“CPA”) permits 
“attorneys …… and other persons who have the responsibility 
to keep certain information confidential under the relevant 
laws and regulations” to refuse to testify as a witness 

regarding the confidential information obtained during the 
conduct of his or her professional duties. However, the 
foregoing provision further provides that such privilege cannot 
be asserted where the protected person has consented to the 
disclosure or where there is a substantial public interest at 
stake. 

 

Privilege to Refuse Seizure 

Article 112 of the CPA permits “attorneys …… and other 
persons who hold, at the request of another person in the 
course of his or her job performance, a certain item which 
relates to another person’s secret” to refuse seizure of such 
item. The foregoing provision further stipulates that such 
privilege cannot be asserted where the protected person has 
consented to the disclosure or there is a substantial public 
interest at stake. In connection therewith, influential 
commentators have opined that this privilege will not apply to 
an attorney’s work product (i.e., document prepared by an 
attorney in the course of his or her practice) which is in the 
possession of the attorney, because an attorney’s work 
product is not an item being held at the request of another 
person in the course of his or her job.   Further, it is important 
to note that this privilege does not apply to the seizure of 
items (e.g., written communications from the attorney) in the 
possession of the client, because it is only “attorneys …… 
and other persons” who can refuse seizure of these items. 

 

Attorney-Client Privilege between a 
Company and its Outside Counsel 

The protection of certain information and documents 
discussed above will also apply to the communications 
between a company and its outside counsel.  In such a case, 
not only the company itself, but also the officers and 
employees of the company whose responsibilities cover the 
subject matter of the attorney-client communications may be 
able to assert the privilege given to the company as client. 
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Attorney-Client Privilege between a 
Company and in-house Counsel 

We are of the view that the protection mentioned herein 
should also be applied to the communications between a 
company and its Korean-licensed in-house counsel;; 
provided, however, that such communications are made in 
the course of the performance of the in-house counsel’s 
duties, and not in another capacity.  

It is not clear, however, whether such protection will be granted 
for the communications between a company and its in-house 
counsel who is not a Korean-licensed attorney, but licensed in 
another country, since there are no reported cases or academic 
discussions on this issue.  However, it may be that such 
communications will be protected by others means, even though 
they are not eligible for protection under the attorney-client 
privilege. Our above limited interpretation is based on the fact that 
all the aforementioned methods of protection, under the relevant 
statutes, apply to the communications with attorneys licensed in 
Korea pursuant to the Attorney-at-Law Act. 

 

Recent Court Decisions in Korea 

Recently, there were two precedent-setting court decisions 
that recognized the attorney-client privilege in Korea. In a 
construction bribery case, the Seoul Central District Court and 
Seoul Appellate Court held that pursuant to the interpretation 
of the presently existing laws, the legal opinions and 
memoranda provided by legal counsel were protected under 
the attorney-client privilege2 . The foregoing decisions are 
potentially monumental in that prior to such decisions, there 
were no court precedents that recognized the attorney-client 
privilege under the existing Korean laws. 

More specifically, both decisions held that (i) the legal 
opinions and memoranda (the “Opinions”) drafted by 
attorneys at the law firm representing the client, which 
Opinions were obtained through search and seizure by 
investigative authorities, and (ii) the testimonies regarding the 
facts and contents of such Opinions are protected under the 
attorney-client privilege.   

In Korea, authorities when conducting criminal investigations in 
the past had drawn inferences on possible evidence and 
testimonies of suspects and witnesses in respect of the criminal 
offense from the Opinions obtained during search and seizure, 
(similar investigative procedures are also performed during 
investigations by the Korea Fair Trade Commission).  In other 
words, the Opinions resulting from search and seizure had 
been used as material evidence in criminal investigations with 
little or no regard for the attorney-client privilege in Korea. 

In the above decisions, the rationales of the courts were that 
(i) the Korean Constitution and CPA provide for the right of an 
individual to be assisted by legal counsel3 and (ii) the Korean 
Supreme Court and Korean Constitutional Court had 
previously held that a suspect, whether or not in custody, will 
have the right to request legal counsel to be present during 
questioning. Furthermore, the courts stated that (i) in order for 
the client to be sufficiently assisted by counsel, there will be a 
presumption of confidentiality for communications between 
the client and counsel, and (ii) despite the fact that there are 
laws that prohibit certain disclosure of confidential information 
of clients,4 such laws do not sufficiently protect the client from 
the harm inflicted upon the client if confidential information 
were to be disclosed against his or her will.  Additionally, the 
above courts noted that the attorney-client privilege is 
recognized in the courts of England and the United States 
and, moreover, protected under Rule 502 of the United States 
Federal Rules of Evidence. 

                                            
2 Seoul Central District Court judgment of October 9, 2008, decision styled as 2007 GoHap 877, Seoul Appellate Court judgment of June 26, 2009, decision styled as 

2008 No 2778– ruling on the same case and issue at the trial and appellate courts 
3 Article 12(4) of the Korean Constitution stipulates that any person who is arrested or detained shall have a right to prompt assistance of counsel and the CPA 

stipulates: the right to be granted assistance of a defense counsel assigned by the court (Articles 33 and 282), right to interview with defendant or suspect under 
physical restraint by defense counsel (Article 34), right to inspection or copying of documents or evidentiary materials by defendant and defense counsel (Article 35).  

4 Article 26 of the Attorney-at-Law Act, Article 317(1) of the Criminal Act, Articles 112 and 149 of the CPA.  
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The courts conclusively determined that despite the lack of 
written laws with respect to the attorney-client privilege, by 
application of the intention and limitations under the existing 
laws and precedents with respect to confidentially of 
communications between counsel and client, the attorney-
client privilege will be a deemed right of the client, supported 
by and based on the right to assistance of counsel under 
Article 12(4) of the Korean Constitution.  Accordingly, the 
courts noted that the client has the right to refuse to disclose 
confidential communications between the counsel and the 
client, which communications were made for the purpose of 
obtaining legal advice.   

In addition, the courts decided that the attorney-client privilege 
(i) will cover all legal advice obtained from a professional legal 
counsel acting in his or her capacity as counsel as well as all 
communications made in connection with obtaining the legal 
advice, which communications were relied on by the client as 
being confidential, (ii) will perpetually protect the confidential 
communications per the request of the client, and (iii) can be 
asserted to protect the confidential communications from 
public disclosure by either the client or the person who 
rendered the legal advice.  However, the courts pointed out 
that the client will not be protected under the attorney-client 
privilege to the extent that the client (i) had waived his or her 
right to the privilege or (ii) had requested legal advice from 
counsel with respect to future crimes to be committed.  

The foregoing Seoul Appellate Court decision was appealed 
by the prosecutors and presently awaits the Supreme Court 
ruling. If the Supreme Court upholds the lower court 
decisions, this could be viewed as the attorney-client privilege 
being recognized through Korean court precedents.  
Consequently, this is expected to lead to active discussions 
on the scope of such privilege. Having said that, however, the 
possibility that the Supreme Court will reverse the lower court 
decisions should not be fully eliminated.  Needless to say, if 
reversed, one will not be protected under the attorney-client 
privilege under certain circumstances.  We will continue to 
closely follow the future Supreme Court decision on this 
appeal. 
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